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The requirement of “meaningful access” to public
services is not limited to Section 504. Many
federal appellate courts have ruled that the ADA
also requires public entities to provide “meaning-
ful access™ to people with disabilities so as not to
deprive them of the benefits of the services
provided. (Ability Center of Toledo v. City of
Sandusky, 385 F.3d 901, 907 (6th Cir. 2004);
Randolph v. Rogers, 170 F.3d 850 858 (8" Cir.
1999); Lee v. City of Los Angeles, 350 F.3d 668,
691 (9™ Cir. 2001); Chaffen v. Kansas State Fair
Board, 348 F.3d 850, 857 (10® Cir. 2003)).

A subtle clarification should be made at this
point. ADA terminology makes a distinction
between “accommodations” and “modifications.”
Under Title I of the ADA, a “reasonable accom-
modation” is only required by employers to avoid
discrimination against employees with disabili-
ties. Under Title II, public entities have an
obligation to make “reasonable modifications” of
policies and practices to ensure meaningful
access to their services.

The two terms, however, may pose a distinction
without a difference. For all practical purposes,
the two terms are essentially equivalent. (McGary
v. City of Portland, 386 F.3d 1259, 1266, n.3 (9"
Cir. 2004). Courts often use the terms inter-
changeably. (Tyler v. City of Manhattan, 118
F.3d 1400, 1407 (10™ Cir. 1997)).

Another requirement of the ADA is that a public
entity take appropriate steps to ensure that com-
munications with recipients of its services are as
effective as communications with others. (Rob-
ertson v. Las Animas County Sheriff’s Depart-
ment, 500 F.3d 1185 (10® Cir. 2007)) To fulfill
this duty, an entity may need to provide auxiliary
aids and services.

The duty to provide accommodations, modifica-
tions, and effective communications applies to
“known” disabilities. An entity, such as a court,
cannot take steps to respond to a disability it does
not know about. As the court in Robertson
explained: [T]he entity must have knowledge that

the individual is disabled, either because the
disability is obvious or because the individual (or
someone else) has informed the entity of the
disability.” In other words, it is the knowledge of
the disability, even without a request for accom-
modation, that triggers the entity’s obligation to
take reasonable steps to compensate for the
disability in order to maximize the possibility of
meaningful access to the services.

Inthe context of conservatorship proceedings, the
mere filing of a petition should be sufficient to
trigger a duty of the court to inquire into the types
of modifications or the extent of supports and
services that are necessary to give the respondent
meaningful access to the legal proceedings. The
same is true about the court’s duty to ensure
effective communications between the respon-
dent and all court participants.

The filing of a conservatorship petition is predi-
cated on allegations that a respondent has signifi-
cant cognitive or other disabilities. The mere
filing of such a petition, therefore, puts the court
on notice that the respondent has a known dis-
ability that may require accommodations. In
addition, other documents submitted with the
petition would give the court and attorneys
additional information as to the types of disabili-
ties the respondent has.

A review of court records in conservatorship
cases in the Sacramento County Superior Court,
and information from Alta Regional Center, show
a pattern and practice by the court of not appoint-
ing counsel for proposed conservatees in scores
of general conservatorship cases. It appears that
counsel is appointed as a matter of routine and
without fail in limited conservatorship proceed-
ings, but not so in general conservatorship cases.

Under Probate Code Section 1471(b), the court
shall appoint counsel if the court determines that
it is necessary to protect the interests of the
conservatee or proposed conservatee. As a
matter of due process as well as ADA and Sec-
tion 504 law, it is always necessary to appoint







Title II of the ADA Applies to State Courts

Under Tennessee v. Lane, 541 U.S. 509 (2004), the
Doctrine of Sovereign Immunity is No Defense

In 2004, the Supreme Court issued a decision in Tennessee v. Lane, holding that individuals may
sue States directly to require States to make their courts and judicial services accessible under the
ADA. :

The plaintiffs alleged that the State of Tennessee and 25 of its counties violated the ADA by
having inaccessible courthouses. They asked the federal court to order that the courts be made
accessible and to award compensatory damages. One plaintiff, a wheelchair user who was
charged with two misdemeanor offenses, alleged that he had to crawl up two flights of stairs to
make a required court appearance. The other, a court reporter who is also a wheelchair user,
alleged that many of Tennessee's courthouses and courtrooms had barriers that made it difficult
for her to practice her profession.

The Court held that Title II is an appropriate response by Congress to prevent denial of the right
of access to state courts in light of the history of unconstitutional treatment by States of people
with disabilities.

Quote from Tennessee v. Lane:

“[Tlitle II does not require States to employ any and all means to make judicial services
accessible or to compromise essential eligibility criteria for public programs. It requires
only "reasonable modifications" that would not fundamentally alter the nature of the
service provided, and only when the individual seeking modification is otherwise eligible
for the service. Ibid. Title II's implementing regulations make clear that the reasonable
modification requirement can be satisfied in various ways, including less costly measures
than structural changes. This duty to accommodate is perfectly consistent with the well-
established due process principle that, within the limits of practicability, a State must
afford to all individuals a meaningful opportunity to be heard in its courts. Boddie, 401 U.
S., at 379. A number of affirmative obligations flow from this principle. Cases such as
Boddie, Griffin v. Illinois, 351 U. S. 12, and Gideon v. Wainwright, 372 U. S. 335, make
clear that ordinary considerations of cost and convenience alone cannot justify a State's
failure to provide individuals with a meaningful right of access to the courts. Judged
against this backdrop, Title II's affirmative obligation to accommodate is a reasonable
prophylactic measure, reasonably targeted to a legitimate end.”






Excerpts from
A.G. v. Paradise Valley Unified School District No. 69
Case No. 13-16239 / Filed March 3, 2016

United States Court of Appeals for the Ninth Circuit

Ruling on Title II of the Americans with Disabilities Act
and Section 504 of the Rehabilitation Act of 1973

No Request for Accommodation Is Needed

Quotes: The district court also observed that A.G.’s parents never requested some of the services she
later argued the school district should have provided. We agree with this observation, but it
overlooks that A.G.’s parents did not have the expertise—nor the legal duty—to determine what
accommodations might allow A.G. to remain in her regular educational environment. See 1
Americans with Disabilities: Practice and Compliance Manual § 1:247 (2015) (“[A] plaintiff’s
failure to expressly ‘request’ an accommodation is not fatal to a claim where the defendant otherwise
had knowledge of an individual’s disability and needs but took no action.”); Duvall, 260 F.3d at
1136 (Section 504 “create[s] a duty to gather sufficient information from the disabled individual and
qualified experts as needed to determine what accommodations are necessary.”).

Deliberate Indifference if No Accommodation Once Put on Notice

Quotes: Thus, a public entity can be liable for damages under § 504 if it intentionally or with
deliberate indifference fails to provide meaningful access or reasonable accommodation to disabled
persons.” Lemahieu, 513 F.3d at 938 . ... “Where, as here, the plaintiff seeks damages under section
504 and the ADA, she must show the defendant had notice of her need for an accommodation and
“fail[ed] to act.” Duvall, 260 F.3d at 1139. She can establish notice by showing that she “alerted the
public entity to [her] need for accommodation;” or that “the need for accommodation [was] obvious,
or required by statute or regulation.” Id. When an entity is on notice of the need for accommodation,
it “is required to undertake a fact-specific investigation to determine what constitutes a reasonable
accommodation.” Id.

Comment by Spectrum Institute

Washington State is within the jurisdiction of the United States Court of Appeals for the Ninth
Circuit. Just as a school district is a “public entity” within the ADA and Section 504, so is a state
court system. By its recent letter to the Washington Supreme Court, Spectrum Institute has placed
Washington courts on notice that modifications and accommodations are needed to give
guardianship respondents, as a class, access to justice. This includes the appointment of trained
attorneys who provide effective advocacy services to respondents with cognitive and communication
disabilities. Failure to take appropriate remedial action to ensure effective advocacy services for this
class of individuals with disabilities would constitute willful indifference. Due to their disabilities,
these litigants are unable to request modifications and accommodations in their individual cases.
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Conservatorship Reform

The laws made significant improvements to the system for establishing conservatorships, several
of which are highlighted below:

o Licensing for professional fiduciaries. The Professional Fiduciaries Act created the
Professional Fiduciaries Bureau within the Department of Consumer A ffairs. The Bureau
regulates the profession by requiring every practicing professional fiduciary to obtain a
license from the Bureau and agree to a Professional Fiduciaries Code of Ethics.'!
Licensing requires passing an exam, 30 hours of initial education courses, and 15 annual
hours of continuing education credit for renewal.?

e Mandatory court investigator reports for temporary conservatorship hearings. Unlike
before the 2006 reforms, court investigators are now required to submit a written report
to the court prior to the temporar?' conservatorship hearing (or within two days of the
hearing if before is not feasible).'> The court investigator is required to submit a second
report for the permanent conservatorship hearing.

o New educational requirements. The 2006 Omnibus Act requires that the Judicial Council
of California establish qualifications and educational requirements for court-employed
attorneys, examiners and court investigators. In addition, court-appointed attorneys,
probate judges and public guardian staff are required to take specific educational classes.
Finally, the Act orders the Judicial Council to develop a short educational program to be
made available to proposed conservators and guardians.*

The Judicial Council of California estimated $17.4 million dollars were needed to implement the
legislation’s reforms in fiscal year 2007-2008. This appropriation was eliminated from the final
budget.'® Consequently, court resources and staff are severely strained, as courts are expected to
meet new requirements without any additional funding from the state.'® The 2006 reforms
strengthened the conservatorship system by creating additional oversight and requirements for
actors involved in the system. However, as our analysis will demonstrate, the process through
which conservatorships are granted can still be substantively improved. Given the current state
budget crisis, we pay particular attention to cost-effectiveness in making our recommendations.

Quantitative analysis of data

Our dataset consists of sixty randomly selected conservatorship case files originated in San
Francisco County in 2007. We chose 2007 to gain a clear picture of how the system is operating
in the wake of the 2006 reforms. We selected 2007, not 2008, in order to allow time for the
courts to issue rulings. Statistical software was used to select cases randomly from a pool of all
eligible filings.

"1 Professional Fiduciaries Bureau, California Department of Consumer Affairs, 9 May 2009

<http://www.fiduciary.ca.gov/>.

12 professional Fiduciaries Bureau.

13 AB 1363, Jones, Omnibus Conservatorship and Guardianship Reform Act, (2006) (enacted), p. 16.

' AB 1363, p. 1 and 4.

13 Probate Conservatorship Task Force Recommendations to the Judicial Council, p. 2 to 3.

' Courts did receive $8.5 million in funding from the Judicial Council of California Trial Improvement Fund,
however this was on a one-time basis in fiscal year 2008-2009. '
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Conservatorship Reform

We summarize our main findings below:

Petitions for temporary and permanent conservatorships were infrequently denied.
Among cases in which the proposed conservatee did not die prior to the hearing and no
competing petition was filed, 84 percent of petitions for permanent conservatorship (37
of 44) were granted. Similarly, 88 percent of petitions for temporary conservatorship (42
of 48) were granted.

Petitions were usually accompanied by requests for temporary conservatorships.

Eighty percent (48 of 60) of petitions for permanent conservatorships were accompanied
by petitions for temporary conservatorship. According to one attorney we interviewed,
the high rate of filings for temporary conservatorship may be due to the long waiting time
between filing a petition for permanent conservatorship and the hearing. Our data showed
that, on average, petitioners wait 92 days for a permanent conservatorship hearing to take
place. This delay is due at least in part to the workload of court investigators. According
to a probate official, investigators in San Francisco County typically have 10 to 20 active
investigations on their desks at any given time. Investigations require from six to more
than 40 hours to complete.

Proposed conservatees rarely attended temporary or permanent conservatorship

hearings. Only 21 percent (9 of 42) of proposed conservatees attended their temporary 7% V) =
conservatorship hearings. This figure rises only modestly for permanent conservatorship J
hearings, with 27 percent (11 of 41) of proposed conservatees attending. Many proposed corseE
conservatees do not attend because of medical inability. However, it is noteworthy that ""A‘: cen T
few proposed conservatees have the opportunity to personally express their wishes in

court.

Proposed conservatees are more likely to have attorney representation at permanent

conservatorship hearings than at temporary conservatorship hearings.

An attorney for the proposed conservatee was present at 46 percent (19 of 41) of gy 70 =
permanent conservatorship hearings, a surprisingly low figure. Attorney representation ~ V¢ ATT2H 17
during temporary conservatorship hearings, however, is even lower, at 31 percent (13 of

42). The 15-percentage point difference is likely due to the quick 5-day turnaround

between filing a petition for temporary conservatorship and the hearing. Many proposed

conservatees may have difficulty securing an attorney in that time.

Proposed conservatees were more likely to be permanently conserved when represented

by an attorney. Seventy-three percent (11 of 15) of petitions for permanent §Y Do ¢ <

conservatorship were granted when the proposed conservatee did not have an attorney. hil o
Y . Rer tecd

Surprisingly, the percentage climbed to 90 percent (26 of 29) when the proposed

conservatee had an attorney.'”

Zero conservatorship cases went to jury trial.

17 One explanation for this statistic might be that those with an attorney may actually need a conservatorship more
than those without. For example, someone in a coma may need the protection of a conservatorship; however, a court
might be wary to grant it without the proposed conservatee having representation.

Sarah Anders, Joseph Milbury, Ernesto Munoz-Lamartine, Michael Shen 4






Limited Conservatorships: A System that Protects Adults
with Developmental Disabilities Needs Major Reform

Pre-Conference Report

Preliminary Findings

This set of Preliminary Findings is being released
prior to the first conference. The findings will be
revised as the conference series progresses and as we
learn more about the Limited Conservatorship
System and its participants.

Please send any suggestions for corrections or
additions to tomcoleman@earthlink.net.

General Information on the System

1. About 1,200 new petitions for limited
conservatorships are filed each year in the Los
Angeles County Superior Court.

2. About 90 percent of these petitions are filed by
parents or family members who are not represented
by an attorney. These are called “pro per” cases.

3. Prior to 2013, petitions were filed and cases were
heard in the downtown court as well as several
district court locations. In April 2013, court consoli-
dation due to fiscal problems resulted in all cases
being filed and heard downtown. Most cases are
assigned to Department 29 where two judges alter-
nate hearing cases. The only exception is that cases
can still be filed in Lancaster.

4. There may be more than 30,000 “open cases” in
limited conservatorships in Los Angeles County at
any given time. There could be thousands more than
that. Cases become open when the conservatorship
order is initially granted and remain open until the
conservatee dies. Petitions for modifications, or
investigations due to suspected abuse, can be filed at
any time, since conservatees are under the protection
of the Probate Court.

April 28, 2014

25

S. The law requires court investigators to conduct
investigations in all initial petitions, an annual
review one year later, and then biennial investiga-
tions in conservatorships and guardianships.

6. There are about 2,000 new conservatorship cases
(general and limited) filed each year in Los Angeles.
There are about 2,000 new guardianship cases filed
each year as well, for a total of 4,000 cases.

7. By our calculations, the Probate Court employs
10.5 investigators to investigate annually 4,000 new
filings, 4,000 annual reviews, and 15,000 biennial
reviews of the 30,000 open cases. That is 23,000
investigations per year that are mandated by law.

8. In 2008, the court’s annual report said it had 10
investigators to do 10,000 investigations annually.

Even if that were still true, that would require each
investigator to do 5 investigations per field day (4
days a week, with one day to write 20 reports),
taking vacations and holidays into consideration.

9. About 98 percent of new petitions are granted
without objection and therefore without an eviden-
tiary hearing. In the few cases in which a contested
hearing does occur, the issue is generally about who
should be appointed as conservator. Contested
hearings on retention of rights by the proposed
limited conservatee are rare. Appeals are more rare.

10. Educational programs are not offered by the
court, by Regional Centers, or by nonprofit organi-
zations, to teach parents or others prior to filing
petitions about the duties of conservators, the rights
of conservatees, or the criteria for assessing whether
the proposed conservatee has or does not have the

Page 16



ADA Title II Regulations

Applicable to Guardianship and
Conservatorship Proceedings

Summary:

Complaints. An ADA complaint may be filed by an individual who believes that a specific class
of individuals has been subjected to discrimination on the basis of disability by a public entity.
(Section 35.170(a)) Complaints may be filed on behalf of classes or third parties. (Section 35.104)

Government Services. The prohibitions against discrimination on the basis of disability apply to
all services, programs, or activities of a public entity. (Section 35.102(a)) A public entity includes
a state or local government, or any department, agency, or instrumentality of a state of local
government. (Section 34.104)

Notice, Self Evaluation, Complaint Procedure. A public entity shall make available to the
beneficiaries of its services information about the ADA and its applicability to the entity’s services.
(Section 35.106) A public entity shall conduct a self evaluation of its services and programs to
determine if they comply with the requirements of the ADA and if they do not then to modify them
in a manner to make them compliant. (Section 35.105) A public entity with 50 or more employees
shall adopt and publish grievance procedures providing for the prompt and equitable resolution of
complaints alleging any action that would violate the ADA. (Section 35.107)

ADA Duties. A public entity shall not deny the benefit of its services to someone on the basis of
his or her disability. (Section 35.130(a)) The opportunity to benefit from services shall be provided
on an equal basis as provided to participants without a disability. (Section 35.130(b)) A public entity
shall make reasonable modifications to policies, practices, or procedures in order to avoid
discrimination on the basis of disability. (Section 35.130(b)(7)) A public entity shall take
appropriate steps to ensure that communications with service recipients with disabilities are as
effective as communications with others.(Section 35.160)

Regulations:

§ 35.101 Purpose and broad coverage.

(a) Purpose. The purpose of this part is to implement subtitle A of title II of the Americans with
Disabilities Act of 1990 (42 U.S. C. 12131-12134), as amended by the ADA Amendments Act of
2008 (ADA Amendments Act) (Public Law 110-325, 122 Stat. 3553 (2008)), which prohibits
discrimination on the basis of disability by public entities.

§ 35.102 Application.

(a) Except as provided in paragraph (b) of this section, this part applies to all services, programs, and
activities provided or made available by public entities.

(b) To the extent that public transportation services, programs, and activities of public entities are
covered by subtitle B of title I of the ADA, they are not subject to the requirements of this part.



§ 35.104 Definitions.
For purposes this part, the term—

Complete complaint means a written statement that contains the complainant's name and address and
describes the public entity's alleged discriminatory action in sufficient detail to inform the agency
of the nature and date of the alleged violation of this part. It shall be signed by the complainant or
by someone authorized to do so on his or her behalf. Complaints filed on behalf of classes or third
parties shall describe or identify (by name, if possible) the alleged victims of discrimination.

Public entity means—
(1) Any State or local government;

(2) Any department, agency, special purpose district, or other instrumentality of a State or States or
local government; and

(3) The National Railroad Passenger Corporation, and any commuter authority (as defined in section
103(8) of the Rail Passenger Service Act).

§ 35.105 Self-evaluation.

(a) A public entity shall, within one year of the effective date of this part, evaluate its current
services, policies, and practices, and the effects thereof, that do not or may not meet the requirements
of this part and, to the extent modification of any such services, policies, and practices is required,
the public entity shall proceed to make the necessary modifications.

(d) If a public entity has already complied with the self-evaluation requirement of a regulation
implementing section 504 of the Rehabilitation Act of 1973, then the requirements of this section
shall apply only to those policies and practices that were not included in the previous self-
evaluation.

§ 35.106 Notice

A public entity shall make available to applicants, participants, beneficiaries, and other interested
persons information regarding the provisions of this part and its applicability to the services,
programs, or activities of the public entity, and make such information available to them in such
manner as the head of the entity finds necessary to apprise such persons of the protections against
discrimination assured them by the Act and this part.

§ 35.107 Designation of responsible employee and adoption of grievance procedures

(a) Designation of responsible employee. A public entity that employs 50 or more persons shall
designate at least one employee to coordinate its efforts to comply with and carry out its
responsibilities under this part, including any investigation of any complaint communicated to it
alleging its noncompliance with this part or alleging any actions that would be prohibited by this
part. The public entity shall make available to all interested individuals the name, office address, and
telephone number of the employee or employees designated pursuant to this paragraph.

(b) Complaint procedure. A public entity that employs 50 or more persons shall adopt and publish
grievance procedures providing for prompt and equitable resolution of complaints alleging any
action that would be prohibited by this part.



§ 35.130 General prohibitions against discrimination

(a) No qualified individual with a disability shall, on the basis of disability, be excluded from
participation in or be denied the benefits of the services, programs, or activities of a public entity,
or be subjected to discrimination by any public entity.

(b) (1) A public entity, in providing any aid, benefit, or service, may not, directly or through
contractual, licensing, or other arrangements, on the basis of disability—

(i) Deny a qualified individual with a disability the opportunity to participate in

or benefit from the aid, benefit, or service;

(ii) Afford a qualified individual with a disability an opportunity to participate in or
benefit from the aid, benefit, or service that is not equal to that afforded others;

(iii) Provide a qualified individual with a disability with an aid, benefit, or service that is not

as effective in affording equal opportunity to obtain the same result, to gain the same benefit,
or to reach the same level of achievement as that provided to others;

(iv) Provide different or separate aids, benefits, or services to individuals with disabilities or

to any class of individuals with disabilities than is provided to others unless such action is
necessary to provide qualified individuals with disabilities with aids, benefits, or services that
are as effective as those provided to others;

(v) Aid or perpetuate discrimination against a qualified individual with a disability by

providing significant assistance to an agency, organization, or person that discriminates on
the basis of disability in providing any aid, benefit, or service to beneficiaries of the public

entity's program

(vi) Deny a qualified individual with a disability the opportunity to participate as a member

of planning or advisory boards;

(vii) Otherwise limit a qualified individual with a disability in the enjoyment of any right,

privilege, advantage, or opportunity enjoyed by others receiving the aid, benefit, or service.
(b) (7) (1) A public entity shall make reasonable modifications in policies, practices, or procedures
when the modifications are necessary to avoid discrimination on the basis of disability, unless the

public entity can demonstrate that making the modifications would fundamentally alter the nature
of the service, program, or activity.

Subpart E—Communications
§ 35.160 General.

(2) (1) A public entity shall take appropriate steps to ensure that communications with applicants,
participants, members of the public, and companions with disabilities are as effective as
communications with others.






Excerpts from ADA Title II Regulations
Issued by the Department of Justice

Part 35 Nondiscrimination on the Basis of Disability in State and Local
Government Services (as amended by the final rule published on August 11, 2016)

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 42 U.S.C. 12134, 12131, and 12205a.

Subpart A—General

§ 35.101 Purpose and broad coverage.

(a) Purpose. The purpose of this part is to implement subtitle A of title II of the Americans with
Disabilities Act of 1990 (42 U.S. C. 12131-12134), as amended by the ADA Amendments Act
of 2008 (ADA Amendments Act) (Public Law 110-325, 122 Stat. 3553 (2008)), which prohibits
discrimination on the basis of disability by public entities.

(b) Broad coverage. The primary purpose of the ADA Amendments Act is to make it easier for
people with disabilities to obtain protection under the ADA. Consistent with the ADA
Amendments Acts purpose of reinstating a broad scope of protection under the ADA, the

definition of “disability” in this part shall be construed broadly in favor of expansive coverage to
the maximum extent permitted by the terms of the ADA.

§ 35.102 Application.

(a) Except as provided in paragraph (b) of this section, this part applies to all services, programs,
and activities provided or made available by public entities.

(b) To the extent that public transportation services, programs, and activities of public entities are
covered by subtitle B of title IT of the ADA, they are not subject to the requirements of this part.

§ 35.104 Definitions
Public entity means —
1) Any State or local government;

(2) Any department, agency, special purpose district, or other instrumentality of a State or States
or local government; and

(3) The National Railroad Passenger Corporation, and any commuter authority (as defined in
section 103(8) of the Rail Passenger Service Act).

-1-



§ 35.107 Designation of responsible employee and adoption of grievance
procedures

(a) Designation of responsible employee. A public entity that employs 50 or more persons shall
designate at least one employee to coordinate its efforts to comply with and carry out its
responsibilities under this part, including any investigation of any complaint communicated to it
alleging its noncompliance with this part or alleging any actions that would be prohibited by this
part. The public entity shall make available to all interested individuals the name, office address,
and telephone number of the employee or employees designated pursuant to this paragraph.

(b) Complaint procedure. A public entity that employs 50 or more persons shall adopt and
publish grievance procedures providing for prompt and equitable resolution of complaints
alleging any action that would be prohibited by this part.

Subpart B—General Requirements

§ 35.130 General prohibitions against discrimination

(a) No qualified individual with a disability shall, on the basis of disability, be excluded from
participation in or be denied the benefits of the services, programs, or activities of a public entity,
or be subjected to discrimination by any public entity.

(b)

(1) A public entity, in providing any aid, benefit, or service, may not, directly or through
contractual, licensing, or other arrangements, on the basis of disability—

(i) Deny a qualified individual with a disability the opportunity to participate in or benefit from
the aid, benefit, or service;

(ii) Afford a qualified individual with a disability an opportunity to participate in or benefit from
the aid, benefit, or service that is not equal to that afforded others;

(iii) Provide a qualified individual with a disability with an aid, benefit, or service that is not as
effective in affording equal opportunity to obtain the same result, to gain the same benefit, or to
reach the same level of achievement as that provided to others . . .

™)

() A public entity shall make reasonable modifications in policies, practices, or procedures when
the modifications are necessary to avoid discrimination on the basis of disability, unless the
public entity can demonstrate that making the modifications would fundamentally alter the nature
of the service, program, or activity.



Subpart E—Communications
§ 35.160 General
(a)

(1) A public entity shall take appropriate steps to ensure that communications with applicants,

participants, members of the public, and companions with disabilities are as effective as
communications with others.

(2) For purposes of this section, “companion” means a family member, friend, or associate of an
individual seeking access to a service, program, or activity of a public entity, who, along with
such individual, is an appropriate person with whom the public entity should communicate.

(b)

(1) A public entity shall furnish appropriate auxiliary aids and services where necessary to afford
qualified individuals with disabilities, including applicants, participants, companions, and
members of the public, an equal opportunity to participate in, and enjoy the benefits of, a service,
program, or activity of a public entity.

Subpart F—Compliance Procedures
§ 35.170 Complaints

(2) Who may file. An individual who believes that he or she or a specific class of individuals has
been subjected to discrimination on the basis of disability by a public entity may, by himself or
herself or by an authorized representative, file a complaint under this part.

(b) Time for filing. A complaint must be filed not later than 180 days from the date of the alleged
discrimination, unless the time for filing is extended by the designated agency for good cause
shown. A complaint is deemed to be filed under this section on the date it is first filed with any
Federal agency.

(c) Where to file. An individual may file a complaint with any agency that he or she believes to
be the appropriate agency designated under subpart G of this part, or with any agency that
provides funding to the public entity that is the subject of the complaint, or with the Department
of Justice for referral as provided in §35.171(a)(2).

§ 35.178 State immunity.

A State shall not be immune under the eleventh amendment to the Constitution of the United
States from an action in Federal or State court of competent jurisdiction for a violation of this
Act. In any action against a State for a violation of the requirements of this Act, remedies
(including remedies both at law and in equity) are available for such a violation to the same
extent as such remedies are available for such a violation in an action against any public or
private entity other than a State.



Subpart G—Designated Agencies

§ 35.190 Designated Agencies

(b) The Federal agencies listed in paragraph (b)(1)~(8) of this section shall have responsibility for
the implementation of subpart F of this part for components of State and local governments that
exercise responsibilities, regulate, or administer services, programs, or activities in the following
functional areas.

(6) Department of Justice: All programs, services, and regulatory activities relating to law
enforcement, public safety, and the administration of justice, including courts and correctional
institutions; commerce and industry, including general economic development, banking and
finance, consumer protection, insurance, and small business; planning, development, and-
regulation (unless assigned to other designated agencies); state and local government support
services (e.g., audit, personnel, comptroller, administrative services); all other government
functions not assigned to other designated agencies.



Section 504 of the Rehabilitation Act

Section 504 of the Rehabilitation Act - Nondiscrimination Under Federal Grants
and Programs

Sec. 504 (a) No otherwise qualified individual with a disability in the United States, as
defined in section 7(20), shall, solely by reason of her or his disability, be excluded from
the participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance or under any program or
activity conducted by any Executive agency or by the United States Postal Service. The
head of each such agency shall promulgate such regulations as may be necessary to carry
out the amendments to this section made by the Rehabilitation, Comprehensive Services,
and Developmental Disabilities Act of 1978. Copies of any proposed regulation shall be
submitted to appropriate authorizing committees of Congress, and such regulations may
take effect no earlier than the thirtieth day after the date on which such regulation is so
submitted to such committees.

(b) For the purposes of this section, the term "program or activity" means all of the
operations of -

(1) (A) a department, agency, special purpose district, or other instrumentality of a State
or of a local government; or

(B) the entity of such a State or local government that distributes such assistance and
each such department or agency (and each other State or local government entity) to
which the assistance is extended, in the case of assistance to a State or local government;

(2) (A) a college, university, or other postsecondary institution, or a public system of
higher education; or

(B) a local educational agency (as defined in section 14101 of the Elementary and
Secondary Education Act of 1965), system of vocational education, or other school
system;

(3) (A) an entire corporation, partnership, or other private organization, or an entire sole
proprietorship-

(1) if assistance is extended to such corporation, partnership, private organization, or sole
proprietorship as a whole; or

(ii) which is principally engaged in the business of providing education, health care,
housing, social services, or parks and recreation; or

(B) the entire plant or other comparable, geographically separate facility to which Federal
financial assistance is extended, in the case of any corporation, partnership, private
organization, or sole proprietorship; or



(4) any other entity which is established by two or more of the entities described in
paragraph (1), (2), or (3); any part of which is extended Federal financial assistance.

(c) Small providers are not required by subsection (a) to make significant structural
alterations to their existing facilities for the purpose of assuring program accessibility, if
alternative means of providing the services are available. The terms used in this
subsection shall be construed with reference to the regulations existing on the date of the
enactment of this subsection.

(d) The standards used to determine whether this section has been violated in a complaint
alleging employment discrimination under this section shall be the standards applied
under title I of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and
the provisions of sections 501 through 504, and 510, of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12201-12204 and 12210), as such sections relate to employment.







































provide notices of rights. Attorneys also negoti-
ate dispositions. Therefore, the ADA mandates
mentioned in this guidance memo are applicable
to similar services in limited conservatorship
proceedings.

Modifications and Accommodations

Quote: “Under Title II, state and local govern-
ment entities must, among other obligations . . .
Make reasonable modifications in policies,
practices, or procedures when necessary to avoid
disability discrimination in all interactions with
people with mental health disabilities or I/DD,
unless the modifications would fundamentally
alter the nature of the service, program, or activ-
ity. The reasonable modification obligation
applies when an agency employee knows or
reasonably should know that the person has a
disability and needs a modification, even where
the individual has not requested a modification,
such as during a crisis, when a disability may
interfere with a person’s ability to articulate a
request.”

Comment: The need to make modifications of
policies and practices in order to ensure meaning-
ful participation in public services does not
depend on a request from someone with a disabil-
ity if a representative of a public entity knows the
person has a disability and needs a modification.
Judges, court investigators, and court-appointed
attorneys in limited conservatorship proceedings
know, by virtue of the allegations in a petition,
that the proposed conservatee likely has serious
cognitive and/or communication disabilities that
require some form of accommodation in order for
the person to participate in the proceeding in a
meaningful way. They therefore have a duty to
conduct an assessment of the person’s needs and
to develop a disability accommodation plan.

Effective Communication

Quote: “Under Title II, state and local govern-
ment entities must, among other obligations . . .
Take appropriate steps to ensure that communica-
tion with people with disabilities is as effective as

communication with people without disabilities,
and provide auxiliary aids and services when
necessary to afford an equal opportunity to partic-
ipate in the entities’ programs or activities. Even
when staff take affirmative steps to ensure effec-
tive communication, not everyone will under-
stand everything in the same way and there will
necessarily be a spectrum of comprehension
across the population based on many factors,
including but not limited to age, education,
intelligence, and the nature and severity of a
disability. Public entities are not required to take
any action that would result in a fundamental
alteration in the nature of a service, program, or
activity, or undue financial and administrative
burdens.”

Comment: The very nature of conservatorship
proceedings involves the need to assess a per-
son’s capacity to make decisions and to care for
his or her own basic needs. By definition, the
people who are intended to receive the benefit of
judicial and legal services in these proceedings
are individuals with cognitive and communica-
tion disabilities. Therefore, it cannot be reason-
ably argued that providing the necessary supports
and services needed for effective communication
would fundamentally alter the nature of the
service, i.e., the administration of justice. Maxi-
mizing the potential for effective communication
with proposed conservatees may be difficult, but
it is essential to do so in order to interview and
assess the intended beneficiaries of these judicial
and legal services.

Training

Quote: “Appropriate training can prepare person-
nel to execute their ADA responsibilities in a
manner that . . . respects the rights of individuals
with disabilities; ensures effective use of criminal
justice resources; and contributes to reliable
investigative and judicial results.”

Comment: Training of judges, investigators, and
court-appointed attorneys is also necessary in the
limited conservatorship system so they can
execute their ADA responsibilities.










proceedings whether the ward or proposed ward is an adult or a child. Therefore the mandates of
the ADA apply to court systems, investigations, assessments, case planning, service planning, and
visitation of adults with cognitive and communication disabilities who find themselves as voluntary
or involuntary participants in adult guardianship proceedings.

Section 504 of the Rehabilitation Act

Quote: “Section 504 provides that no qualified individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the benefits of the services, programs, or
activities of any entity that receives Federal financial assistance, or be subjected to discrimination
by such entity.14 Federal financial assistance includes grants, loans, and reimbursements from
Federal agencies, including assistance provided to child welfare agencies and the courts.15 An entity
can be a recipient of Federal financial assistance either directly or as a sub-recipient.16 Section 504
applies to all of the operations of agencies and sub-agencies of state and local governments, even if
Federal financial assistance is directed to one component of the agency or for one purpose of the
agency.17 Recipients of Federal financial assistance must agree to comply with Section 504, and
generally other civil rights laws, as a condition of receiving Federal financial assistance.18"

Comment: Many if not most state and local courts receive federal funding of some sort. As a
condition of receiving such funds, the courts have agreed to abide by the requirements of Section 504
in all of their services. Guardianship proceedings are a service provided by court systems. As a
result, the courts are required by follow the mandate of Section 504 — a parallel law to the ADA.

Application

Quote: “A child welfare agency or court may not, directly or through contract or other arrangements,
engage in practices or methods of administration that have the effect of discriminating on the basis
of disability, or that have the purpose or effect of defeating or substantially impairing
accomplishment of the objectives of the child welfare agency’s or court’s program for persons with
disabilities.19 Under these prohibitions, a child welfare agency could be responsible for the
discriminatory actions of a private foster care or adoption agency with which it contracts when those
actions are taken in fulfillment of the private entity’s contractual obligations with the child welfare
agency.”

Comment: A guardianship court may not directly violate the mandates of the ADA or Section 504,
nor may it escape fulfilling its Title II responsibilities as a public entity by delegating authority to
individuals, organizations, or agencies through contracts or other arrangements. If the court
authorizes actions of agents through delegation of authority — such as court investigators, guardians
ad litem, capacity assessment professionals, or court-appointed attorneys — the court is responsible
for ensuring that the actions of these agents comply with the ADA and Title II. Such responsibility
can be fulfilled by adopting ADA-compliant performance standards for these agents, making sure
they are appropriately trained in how to comply with the ADA, and by implementing an effective
monitoring mechanism to ensure the training and services of these agents are in conformity with the
requirements of the ADA and Section 504. A court cannot delegate authority to such agents and by
doing so absolve itself of its duty to ensure that people with disabilities have meaningful
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participation in their cases, including meaningful and effective communication with the court and
its appointed agents.

Individualized Treatment and Equal Opportunity

Quote: “Two principles that are fundamental to Title II of the ADA and Section 504 are: (1)
individualized treatment; and (2) full and equal opportunity.”

Quote: “Individualized treatment. Individuals with disabilities must be treated on a case-by-case
basis consistent with facts and objective evidence.20 Persons with disabilities may not be treated
on the basis of generalizations or stereotypes.21"

Quote: “Full and equal opportunity. Individuals with disabilities must be provided opportunities to
benefit from or participate in child welfare programs, services, and activities that are equal to those
extended to individuals without disabilities.22 This principle can require the provision of aids,
benefits, and services different from those provided to other parents and prospective parents where
necessary to ensure an equal opportunity to obtain the same result or gain the same benefit, such as
family reunification.23"

Quote: “Under Title T ofthe ADA or Section 504, in some cases, a parent or prospective parent with
a disability may not be appropriate for child placement because he or she poses a significant risk to
the health or safety of the child that cannot be eliminated by a reasonable modification.27 This
exception is consistent with the obligations of child welfare agencies and courts to ensure the safety
of children. However, both the ADA and Section 504 require that decisions about child safety and
whether a parent or prospective parent represents a threat to safety must be based on an
individualized assessment and objective facts, including the nature, duration, and severity of the risk
to the child, and the probability that the potential injury to the child will actually occur.28 In
addition, if the risk can be eliminated by a reasonable modification of policies, practices, or
procedures, or by the provision of auxiliary aids or services, the child welfare agency must take such
mitigating actions.29 A public entity may impose legitimate safety requirements necessary for the
safe operation of its services, programs, or activities, but they may not be based on stereotypes or
generalizations about persons with disabilities.30"

Comment: In order for courts and agents appointed by the court to provide individualized treatment
and a full and equal opportunity to participate in the guardianship proceeding, they must be properly
educated about the specific disabilities of the respondent or ward, know how to effectively
communicate with the adult in question, and ensure that the adult has received an individualized
assessment of capacity to make decisions in each of the relevant areas of concern by a professional
who is qualified to make such an assessment. The court or its agents may only restrict the rights of
the respondent or ward based on such assessments and on objective facts — not assumptions or
generalizations. Such assessments take time and cost money. Finding qualified professionals to
conduct such assessments may not be easy, especially in areas of a state where such professionals
are hard to find. The fact that compliance with the ADA is not easy, however, does not authorize
noncompliance.



QUESTIONS AND ANSWERS
1.What are the basic requirements of ADA Title II and Section 504?

Quote: “Under the ADA and Section 504, programs cannot deny people with disabilities an
opportunity to participate,33 and must provide people with disabilities with meaningful and equal
access to programs, services, and activities.34 ¢

Quote: “Moreover, programs must provide reasonable modifications in policies, practices, and
procedures when necessary to avoid discrimination;38 and must take appropriate steps to ensure that
communications with applicants, participants, members of the public, and companions with
disabilities are as effective as communications with others through the provision of auxiliary aids
and services.39"

Comment: A guardianship court must take steps to ensure that a respondent or ward who has
cognitive or communication disabilities has meaningful participation in court proceedings — both
inside and outside of the courtroom. When a guardianship petition or notice of hearing is filed, the
court is placed on notice that a respondent in the proceeding has disabilities that may impede him
or her from having equal access to the administration of justice. In order to maximize the potential
for meaningful participation in the proceeding, the court must rely on its employees and appointed
agents to conduct an ADA needs assessment of the individual in question. Based on an
individualized assessment, the court and its agents can develop a plan to ensure that communications
with the individual are as effective as reasonably possible.

2.Who is considered a person with a disability under Title II of the ADA and Section 504?
Quote: “The ADA and Section 504 protect the rights of individuals with disabilities.40

Quote: “Congress has made clear that the definition of disability in the ADA and Section 504 is to
be interpreted broadly.43

Quote: “Even if an individual’s substantially limiting impairment can be mitigated through the use
of medication; medical supplies, equipment, and devices; learned behavioral or adaptive neurological
modifications; assistive technology (e.g. a person with a hearing disability who uses hearing aids that
substantially restores the sense of hearing); or reasonable modifications to policies, practices, or
procedures, the individual is still protected by the ADA and Section 504.44 The ADA and Section
504 also apply to people who have a record of having a substantial impairment (e.g., medical,
military, or employment records denoting such an impairment), or are regarded as having such an
impairment, regardless of actually having an impairment.45"

Comment: Respondents and wards in guardianship proceedings are protected by the ADA since they
have actual or perceived disabilities that impair major life functions. The filing of a petition or
notice of hearing puts the court and its personnel and agents on notice that the respondent or ward
has a significant disability that is impairing his or her ability to understand or communicate.



3.Who do Title II of the ADA and Section 504 protect in child welfare programs?

Quote: “Title II of the ADA and Section 504 protect qualified individuals with disabilities, which
caninclude children, parents, legal guardians, relatives, other caretakers, foster and adoptive parents,
and individuals seeking to become foster or adoptive parents, from discrimination by child welfare
agencies and courts.49"

Comment: Whether a person with an actual or perceived cognitive or communication disability is
a petitioner or respondent, a proposed ward or conservatee or an adjudicated ward or conservatee,
the individual in question is protected by Title II of the ADA and Section 504.

4.What types of child welfare programs and activities are covered by these laws?

Quote: “All activities of child welfare agencies are covered by Title I and Section 504, including
removal proceedings and agencies’ programs and activities must not discriminate on the basis of
disability.”

Quote: “Title II covers all of the programs, services, and activities of state and local governments,
their agencies, and departments.54 Similarly, Section 504 applies to all of the activities of agencies
that receive Federal financial assistance.55 Therefore, all child welfare-related activities and
programs of child welfare agencies and courts are covered, including, but not limited to,
investigations, witness interviews, assessments, removal of children from their homes, case planning
and service planning, visitation, guardianship, adoption, foster care, reunification services, and
family court proceedings. Title Il and Section 504 also make child welfare agencies responsible for
the programs and activities of private and non-profit agencies that provide services to children and
families on behalf of the state or municipality.56

Comment: All activities of guardianship courts and employees and agents of such courts are covered
by Title I of the ADA and Section 504. Such activities include investigations, witness interviews,
assessments, case planning and service planning, advocacy and defense services, and court
proceedings.

5.Do Title IT and Section 504 apply to the programs, services, and activities of family courts?

Quote: “Yes. State court proceedings, such as termination of parental rights proceedings, are state
activities and services for purposes of Title .57 Section 504 also applies to state court proceedings
to the extent that court systems receive Federal financial assistance.58

Quote: “Title I and Section 504 require court proceedings to be accessible to persons with
disabilities, and persons with disabilities must have an equal opportunity to participate in
proceedings.59 “

Quote: “Courts are required to provide auxiliary aids and services when necessary to ensure effective
communication, unless an undue burden or fundamental alteration would result.60"



Quote: “Like child welfare agencies, courts must also make reasonable modifications to policies,
practices, and procedures where necessary to avoid discrimination on the basis of disability.61 For
example, it may be necessary to adjust hearing schedules to accommodate the needs of persons with
disabilities, if the need for the adjustment is related to the individual’s disability. Or it may be
necessary to provide an aide or other assistive services in order for a person with a disability to
participate fully in a court event.62 Such assistance should be provided unless doing so would result
in a fundamental alteration.63"

Comment: Guardianship court proceedings, like child welfare court proceedings, are considered
services of a public entity governed by Title II of the ADA and Section 504.

6.Do Title Il and Section 504 apply to private contractors of child welfare agencies and courts?

Quote: “Yes. Title II prohibits discrimination in child welfare programs and services when those
services are provided by contractors.64 Section 504 prohibits discrimination in child welfare
programs receiving federal financial assistance, including programs receiving federal financial
assistance operated by private entities under contract with child welfare agencies.65 Accordingly,
to the extent that courts and agencies contract with private agencies and providers to conduct child
welfare activities, the agencies should ensure that in the performance of their contractual duties
contractors comply with the prohibition of discrimination in Title I and Section 504.66"

Comment: The direct role of judges in guardianship proceedings is limited to activities inside of the
courtroom. However, both pre-adjudication and post-adjudication, most activities occur outside of
the courtroom through the actions of court investigators, professionals who conduct assessments,
guardians ad litem, guardians, and court-appointed attorneys. Because such individuals are
employed by or appointed by the court to perform these services, they are also covered by Title I
of the ADA and Section 504.

7.What is a reasonable modification?

Quote: “Under Title II of the ADA and Section 504, child welfare agencies and courts must make
changes in policies, practices, and procedures to accommodate the individual needs of a qualified
person with a disability, unless the change would result in a fundamental alteration to the nature of
the program.”

Comment: Judges, court personnel, and agents appointed by the court must take whatever steps are
reasonably necessary to ensure that the respondent or ward has meaningful participation in his or her
case. Generally the first step would be to appoint an attorney to provide advocacy and defense
services for the individual — an attorney whose primary duty is to ensure that the rights of the client
are protected, including his or her rights under the ADA. In order to comply with the ADA,court-
appointed attorneys and other court personnel and agents must receive training in what the ADA
requires of them. Compliance with the ADA is not discretionary and may not be left to chance.



8. What does it mean to provide effective communication?

Quote: “Child welfare agencies and courts are required to take appropriate steps — including the
provision of appropriate auxiliary aids and services — where necessary to ensure that individuals with
communication disabilities understand what is said or written and can communicate as effectively
as individuals without disabilities.68"

Quote: “In order to be effective, auxiliary aids and services must be provided in a timely manner and
in such a way as to protect the privacy and independence of the individual with a disability.74"

Comment: The first step to ensure effective communication between a respondent or ward and the
court or agents of the court would be to appoint an attorney to represent the respondent or ward in
the proceeding. The attorney would ensure that an ADA needs assessment is conducted so that
appropriate supports and services can be provided to help the litigant understand the proceeding and
effectively give and receive communications with the judge, court personnel, and all appointed
agents.

9. What steps are child welfare agencies required to take to ensure that parents and
prospective parents with disabilities involved with the child welfare system have an equal
opportunity to participate in and benefit from their programs and activities?

Quote: “Title I and Section 504 require that agency staff refrain from basing assessments, services,
or decisions on assumptions, generalizations, or stereotypes about disability.

Quote: “Agencies should take steps to ensure, for example, that investigators, social workers,
supervisors, and others base their assessments of and decisions regarding individuals with disabilities
on actual facts that pertain to the individual person, and not on assumptions, generalizations, fears,
or stereotypes about disabilities and how they might manifest. The child welfare agency’s obligation
to ensure individualized assessments applies at the outset and throughout any involvement that an
individual with a disability has with the child welfare system.”

Comment: The ADA requires that adults with disabilities who are involved in guardianship
proceedings receive individualized assessments by qualified professionals. These assessments must
address which rights should be retained as well as which areas of decision-making should be
transferred to a guardian. Such an assessment must also address the issue of less restrictive
alternatives that may be viable with ancillary supports and services. Capacity and alternatives to
guardianship are issues at the very core of a guardianship proceeding. Individualized assessments
by qualified professionals must be a part of each and every guardianship proceeding in order for the
proceeding to comply with Title II of the ADA.

Quote: “Child welfare agencies should take steps to ensure that their obligations under Title II and
Section 504 are met by reviewing the following: existing policies, practices, and procedures; how
the agency actually processes cases; the agency’s licensing and eligibility requirements for foster
parents and guardians; and whether there are staff training or professional development needs.”



Comment: A court is not fulfilling its Title II responsibilities unless it has assessed its own policies
and procedures to ensure they are complying with Title II requirements. Most courts do not
acknowledge that the ADA applies to guardianship proceedings and to all of the official participants
in the proceedings. Without such an acknowledgment, there will not be a meaningful assessment
of court policies and practices to determine if they are in fact complying with the ADA.

10.When a child welfare agency or court provides or requires an assessment of a parent during
the processing of the child welfare case, what do Title I and Section 504 require regarding the
assessment?

Quote: “Title II and Section 504 require that assessments be individualized.84 An individualized
assessment is a fact-specific inquiry that evaluates the strengths, needs, and capabilities of a
particular person with disabilities based on objective evidence, personal circumstances, demonstrated
competencies, and other factors that are divorced from generalizations and stereotypes regarding
people with disabilities. Child welfare agencies and courts may also be required to provide
reasonable modifications to their policies, practices, or procedures and/or appropriate auxiliary aids
and services during assessments to ensure equal opportunities for individuals with disabilities.

Comment: The same requirements for individualized assessments that are discussed above in
connection with child welfare court proceedings also apply to adult guardianship proceedings.

16.What can individuals do when they believe they have been subjected to discrimination in
violation of Title II or Section 504?

Quote: “An aggrieved person may raise a Title Il or Section 504 claim in child welfare proceedings.
Additionally, subject to certain limitations, an aggrieved person may pursue a complaint regarding
discrimination in child welfare services, programs, or activities under Title II or Section 504 in
federal court. 92"

Quote: “Aggrieved individuals may also file complaints with HHS and DOJ. HHS and DOJ also
have authority to initiate compliance review investigations of child welfare agencies and courts with
or without receiving a complaint. If an investigation of a complaint or a compliance review reveals
a violation, HHS or DOJ may issue letters of findings and initiate resolution efforts.93 DOJ may
initiate litigation when it finds that a child welfare agency or court is not in compliance with Title
II. HHS may also refer cases to DOJ for litigation where a violation is found and is not voluntarily
resolved.94

Quote: “Title II and Section 504 allow for declaratory and injunctive relief, such as an order from
a court finding a violation and requiring the provision of reasonable modifications. Title II and
Section 504 also allow for compensatory damages for aggrieved individuals. Individuals who
prevail as parties in litigation may also obtain reasonable attorney’s fees, costs, and litigation
expenses.95

Quote: “Under Section 504, remedies also include suspension and termination of Federal financial
assistance, the use of cautionary language or attachment of special conditions when awarding Federal
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WSR 17-17-079
PERMANENT RULES
OFFICE OF

ADMINISTRATIVE HEARINGS
[Filed August 16, 2017, 11:25 a.m., effective January 1, 2018]

Effective Date of Rule: January 1, 2018.

Purpose: This rule making is initiated in response to the petition filed
by CB (a resident of Washington), the Fred T. Korematsu Center for Law &
Equality at Seattle University School of Law, and Disability Rights Washington.
The petition requested that a new rule be adopted to provide an assessment for
representational accommodation for parties in adjudicative proceedings before
office of administrative hearings (OAH). The access to justice board submitted
a letter of support urging rule making on this topic.

Main objectives:

Establish within OAH a process for the referral of a pro se party with
disabilities to the OAH Americans with Disabilities Act (ADA) coordinator.

Establish a network of individuals to assist those pro se parties with
accessing OAH's adjudicative proceedings (comparable to nondisabled pro se
parties) and to ensure that they are not denied meaningful access to
adjudicative proceedings.

Establish a training program for (1) OAH administrative law judges (ALJ)
and support staff and (2) individuals who are trained to assist pro se parties
determined to need assistance to access an OAH adjudicative proceeding.

Rule proposal elements:

Assessment:

Establish a process for OAH ALJs or any party to refer a party to the ORH
ADA coordinator when an issue is raised on whether a party's disability
precludes meaningful access to the OAH adjudicative process.

Establish a "reasonable belief" standard for when an ALJ's referral to the
ADA coordinator is appropriate.

Establish a separate process and file for responding to the party's need
due to disabilities.

Protect the party's privacy interest by maintaining a separate file that
is kept confidential (from the other party) and from the ALJ presiding over the
hearing on the merits.

Establish the OAH ADA coordinator as the first decision maker on whether
accommodation is necessary with an appeal opportunity to the chief ALJ.

Accommodation Response:

If no other accommodation provides for meaningful participation in an
adjudicative proceeding and an accommodation under this rule is determined to
be necessary, OAH will provide a suitable representative to assist the party at
no cost to the party.

OAH will establish a network of individuals who can be appointed by OAH to
assist these parties with a disability.

Training:

All OAH staff will receive initial and annual refresher training
commensurate within the scope of their duties.

OAH's ADA coordinator will also receive specialized training initially and
thereafter as necessary to ensure an adequate knowledge and understanding of
the requirements of federal and state law with respect to assessing the need
for reasonable accommodations.

Suitable representatives will receive uniform qualification training, or
demonstrate equivalent experience or training, as established by the chief ALJ.

Data Collection:

Within two years after the effective date of the rule, the program will be
assessed for effectiveness and the results of the review will be made available
to the public. OAH will track the timeliness of the process; hearing outcomes;
number of suitable representation requests granted and denied; sources of
referrals to the OAH ADA coordinator; and, number and outcome of appeals of






Chapter 10-24 WAC
ACCESS TO OAH FACILITIES AND SERVICES

NEW_SECTION

WAC 10-24-010 Accommodation. (1) Accommodation requests under
the federal Americans with Disabilities Act (ADA) by a party to an of-
fice of administrative hearings adjudicative proceeding are handled
pursuant to the office of administrative hearings' policy. This sec-
tion specifically applies to requests for representation as an accom-
modation in adjudicative proceedings before the office of administra-
tive hearings. The appointment of a suitable representative may be an
appropriate response in those cases where the party is unable to mean-
ingfully participate in an adjudicative proceeding. This section is
intended to ensure that all requests for accommodation are addressed
in accordance with the requirements of the ADA and that any accommoda-
tion response is the minimum necessary to effectively address the
needs of the party.

(2) Definitions.

(a) "Disability" as used in this section is defined under 42
U.S.C. Sec. 12102. Disability does not include factors such as lack of
education, 1lack of English proficiency, or other nondisability fac-
tors.

(b) "Suitable representative" means an individual who is quali-
fied under subsection (11) of this section to provide the assistance
needed to enable an otherwise unrepresented party with a disability to
meaningfully participate in the adjudicative proceeding.

(c) "Agency ADA coordinator" is an administrative law judge des-
ignated by the chief administrative law judge to make the assessment
and accommodation determinations described in subsection (3) of this
section.

(3) If, during any stage of an adjudicative proceeding, the ad-
ministrative law judge or any party has a reasonable belief that an
otherwise unrepresented party may be unable to meaningfully partici-
pate in the adjudicative proceeding because of a disability, with that
party's consent the administrative law judge shall refer the party to
the agency ADA coordinator and delay commencing or resuming the adju-
dicative proceeding until the accommodation request is addressed by
the ADA coordinator.

(4) The agency ADA coordinator will expedite the assessment and
accommodation process to the greatest extent practicable and consis-
tent with the party's limitations.

(5) All records considered in the decision whether to appoint a
suitable representative shall be kept confidential and held separately
from the adjudicative proceeding record.

(6) Upon a party's request for a suitable representative or re-
ferral from the administrative law judge, the agency ADA coordinator
must determine whether the party is a person with a disability. The
agency ADA coordinator may require documentation from the party at the
coordinator's discretion.

(7) If the party is a person with a disability, the agency ADA
coordinator must determine whether the party is unable to meaningfully
participate in the adjudicative proceeding as a result of the disabil-
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ity. The existing assistance of a legal guardian, near relative, or
friend shall not affect the agency ADA coordinator's determination of
whether the party is able to meaningfully participate in the adjudica-
tive proceeding. The agency ADA coordinator shall consider the follow-
ing:

(a) Whether the party has a rational and factual understanding
of:

(1) The nature and object of the adjudicative proceeding;

(ii) The right of representation;

(1iii) The right to present, examine, and object to evidence;

(iv) The right to cross-examine witnesses; and

(v) The right to appeal.

(b) Whether the party has sufficient present ability to:

(1) Exercise the rights in (a) of this subsection;

(1i) Make informed decisions about whether to waive the rights in
(a) of this subsection;

(1ii) Physically participate in the adjudicative proceeding;

(iv) Respond to any allegations, issues, arguments, and evidence
presented by other parties;

(v) Evaluate and coherently discuss arguments and defenses;

(vi) Present evidence relevant to eligibility for relief;

(vii) Present coherent testimony based upon adequate recall; and

(viii) Act upon instructions and information presented by other
parties and the administrative law judge.

(8) If the party is unable to meaningfully participate in the ad-
judicative proceeding as a result of a disability, the agency ADA co-
ordinator will commence an interactive process with the party to de-
termine the type of accommodation required to allow the party to mean-
ingfully participate in the adjudicative proceeding, specifically:

(a) Whether an alternative accommodation can adequately address
the party's specific disability-related limitations; or

(b) Whether a suitable representative is the most appropriate ac-
commodation.

(9) If the agency ADA coordinator determines that appointment of
a suitable representative is not the accommodation needed, the agency
ADA coordinator will inform the party in writing, or any other commu-
nication appropriate to the situation, of the denial of a suitable
representative, including how to seek review of the decision under
subsection (17) of this section.

(10) If the agency ADA coordinator determines that appointment of
a suitable representative is the accommodation necessary for a party's
meaningful participation in an adjudicative proceeding, the agency ADA
coordinator will identify an individual to assist the party at no cost
to the party.

(11) To identify an individual, the agency ADA coordinator will
consider the needs identified in the assessment under subsection (7)
of this section and any other factors, including:

(a) The party's preferences;

(b) The knowledge, skills and abilities of the individual being
considered, including:

(i) Knowledge of or the ability to attain knowledge of the proce-
dural rules;

(ii) Knowledge of or ability to attain knowledge of the substance
at issue;

(iii) Experience and training in advocating for people with disa-
bilities; and
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(iv) The individual's availability to meet the timelines and du-
ration of the particular adjudicative proceeding.

(¢) An individual is not eligible to be appointed as a suitable
representative if the individual is employed by the office of adminis-
trative hearings, or is prohibited by law from representing the party.

(d) The agency ADA coordinator will inform the party with a disa-
bility that an individual has been identified to assist as the party's
suitable representative. The party will show acceptance of the ap-
pointment in writing or in any other form consistent with the party's
disability. If the party disagrees with the appointment, the party
will contact the agency ADA coordinator. The agency ADA coordinator
will evaluate the party's reconsideration request, and may consider
identifying another individual to be appointed as the party's suitable
representative, if the request for reconsideration contains new disa-
bility or suitability related information.

(12) The appointment of a suitable representative is made by the
chief administrative law judge. The appointment is effective upon ac-
ceptance of the accommodation by the party with a disability. The par-
ty has the right to reject the appointment of a suitable representa-
tive.

(13) Upon appointment the suitable representative will file a no-
tice of appearance under WAC 10-08-083 or other applicable rule or law
to inform all parties and representatives of record of the suitable
representative's name, address, and telephone number.

(14) The appointment under this section ends when the time ex~
pires to file a petition for review of the administrative law judge's
initial or final order, unless earlier terminated by the party or the
suitable representative. The suitable representative will file a no-
tice of withdrawal under WAC 10-08-083 or other applicable rule or law
if the appointment is terminated prior to the deadline for the peti-
tion for review.

(15) In the event a higher authority remands the case to the of-
fice of administrative hearings, the agency ADA coordinator will de-
termine whether the party is able to meaningfully participate in the
remanded adjudicative proceeding under subsection (7) of this section
and the appropriate accommodation under subsection (8) of this sec-
tion. If a suitable representative is still the most appropriate ac-
commodation, the agency ADA coordinator will determine if the individ-
ual previously appointed is available or will identify another indi-
vidual to be the suitable representative. The party with a disability
may state a preference for or disagree with an individual's appoint-
ment, or reject an appointment.

(16) If the party is not satisfied with a decision by the agency
ADA coordinator, the party may request review of the accommodation re-
quest by the chief administrative law judge, whose decision shall be
final.

(17) The office of administrative hearings will establish a net-
work of individuals who are able and available to be appointed by the
chief administrative law judge as suitable representatives.

(18) The chief administrative law judge will ensure that all of-
fice of administrative hearings staff receive both initial and annual
training commensurate with the scope of their duties. The training se-
lected will include specific reference to the requirements of the ADA,
as amended, as well as the Washington state law against discrimina-
tion, as they relate to the 1issues of reasonable accommodation
throughout an adjudicative proceeding, with particular regard to the
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process for assessing and determining accommodations necessary to en-
sure meaningful participation in an adjudicative proceeding.

(19) The agency ADA coordinator will also receive specialized
training initially and thereafter as necessary to assure an adequate
knowledge and understanding of the requirements of federal and state
law with respect to assessing the need for reasonable accommodations.
The agency ADA coordinator will make recommendations to the chief ad-
ministrative law judge regarding the necessary training for agency
staff and for suitable representatives.

(20) Suitable representatives shall receive uniform qualification
training, or demonstrate equivalent experience or training, as estab-
lished by the chief administrative law judge.

(21) The chief administrative law judge or his/her designee will
develop routine reports that reflect the number of requests for accom-
modation pursuant to this section, the result of those requests, and
the costs, if any, associated with any such accommodation. Personal
health information and other confidential data will be redacted from
reports in order to comply with relevant privacy laws.

(22) Two years following the effective date of this section the
program will be reviewed and assessed for its effectiveness. The re-
sults of this assessment will be made available on the OAH public web
site for inspection and will also be provided to the office of finan-
cial management and all persons or organizations who express an inter-
est in receiving the report. The assessment will include a review of:

(a) The timeliness of the process, including the suitable repre-
sentative process and the impact on the scheduling of the adjudicative
proceeding;

(b) The adjudicative proceeding outcome for parties with suitable
representation, including how many cases resulted in: Settlement, or-
ders affirming or reversing agency action, or defaults;

(c) The number of suitable representation requests granted and
denied;

(d) The sources of referrals to the agency ADA coordinator;

(e) The number and outcome of appeals of denials to the chief ad-
ministrative law judge; and

(f£) Feedback from parties, the agency ADA coordinator, persons
appointed as suitable representatives, administrative law judges, and
referring agency representatives on how the provisions of this section
may be improved.
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NY court: ward has due process right to counsel in guardianship proceedings
10/03/2016, Litigation, Guardianship/Conservatorship of Adults - Ward

In Matter of Leon, 43 N.Y.S.3d 769 (N.Y. Surr. Ct. 2016), the court held that an indigent
proposed ward in a guardianship proceeding under Article 17-A of the Surrogate's Court
Procedure Act (which applies only to persons with a diagnosis of a developmental or
intellectual disability) is constitutionally entitled to appointed counsel. The court noted that
NY CLS SCPA § 407(b) gives the Surrogate Court the authority to appoint counsel in any
case where the judge "determines that such assignment of counsel is mandated by the
constitution of this state or of the United States”, and the court held that this case fit that
description.

The court observed that "Gideon's due process mandate has been extended to civil
proceedings and quasi-criminal proceedings when fundamental interests no less important
than freedom from incarceration are threatened”, and it noted past NY cases finding a right
to counsel for cases involving termination of parental rights, transfers of mental health
patients, parole revocation proceedings, and others. The court also pointed to the recent
efforts around Intro 214-a, which would provide a right to counsel in NYC housing cases,
and noted former Chief Judge Lippman’s support for a civil right to counsel as well as the
NY Legislature’s endorsement of the civil right to counsel principle.

The court held:

Given that the right to assigned counsel is recognized in a myriad of quasi-criminal and civil
proceedings, ranging from military eviction and child custody, to involuntary commitment
and employment litigation, there is no question that in Article 17-A proceedings, where a
person's decision-making authority in every aspect of life is at stake, constitutional
protections are warranted. The resulting deprivation of fundamental liberty interests inherent
in the appointment of an Article 17-A guardian constitutes 'a loss of liberty as significant as
those which previously have triggered the appointment of counsel’ ... The fundamental
liberty interests of an individual to self-determination, privacy, and autonomy are certainly
equal to, if not greater than, the private interests implicated in proceedings involving the
rights of parents in neglect proceedings or of tenants in housing court. Article 17-A
guardianship infringes on a person's fundamental right to privacy, a fundamental right to
refuse unwanted medical treatment, and a fundamental right to make personal decisions
regarding marriage, procreation, contraception, family relationship, child rearing, and
education.

The court also held that appointment of a guardian ad litem would not satisfy the due process
need for a “vigorous advocate on the respondent’s behalf."







JHe cLhss
AS A RESULT,YWAS DENIED FULL OR EQUAL ACCESS TO THE BENEFITS OF, OR SUBJECT TO DISCRIMINATION UNDER, A
PROGRAM OR ACTIVITY THAT WAS CONDUCTED, OPERATED, OR ADMINISTERED BY THE STATE OR A STATE AGENCY, OR A
RECIPIENT FUNDED OR RECEIVING FINANCIAL ASSISTANCE FROM THE STATE OR A STATE AGENCY.

DATE OF MOST RECENT HARM (Month/Day/Year). APril 2018 (current and ongoing)

2. Do you have an attorney who agreed to represent you in this matter?  Yes No O

If yes, please provide the attorney’s contact information.

Attorney Name: Thomas F. Coleman

Attorney Firm Name: Thomas F. Coleman

Attorney Address: 555 S. Sunrise Way, Suite 205 City, State: Palm Springs, CA__ zjp: 92264

3. Briefly describe the type of program or activity and the denial of benefits or full and equal access you experienced:

This inquiry will be filed by Spectrum Institute and others on behalf of third parties -- a class of people with developmental disabilities who are:

not given court-appointed attorneys in conservatorship cases in the Sacramento Superior Court. The class consists of adults whose disabilities

preclude them from asking for an attorney, waiving an attorney, or knowing the value of an attorney in these cases. The class includes

proposed and adjudicated conservatees with disabilities. By failing to appoint an attorney to represent them in the proceedings, the Superior Court

is violating the mandates of Title I of the ADA, Section 504 of the Rehabilitation Act, and Government Code Section 11135. The nature of their

disabilities precludes these litigants from representing themseives in an effective manner. Without an attorney, they lack the ability

to defend their rights, to investigate the facts, to test the sufficiency of the complaint and the eviderice, to question the capacity

assessment, to seek less restrictive alternatives, to produce evidence in support of retention of rights, to assess the qualifications

of the proposed conservator, to offer an alternative choice for conservator, etc. Without an attorney they are denied effective

communication with the court, court investfaigator, and other participants. Without an attorney, they are denied meaningful

participation in their cases. The only reason they are denied an attorney is the fact that the petitioners chose to file a petition for

a general conservatorship. Had a limited conservatorship petition been filed in these cases, an attorney would have been appointed. The ADA

and Section 504 are federal laws that preempt the probate code. The Sacramento Superior Court is a public entity subject to Title Il of the ADA. 1t

receives federal funds and is subject to Section 504. It is state funded and subject to Section 11135. Conservatorship respondents have qualified disabilities

that entitie them to protection under these laws. There is no excuse for the court failing to appoint an attorney to advocate for

and defend the rights of these involuntary litigants with disabilities. The courts appoint counsel as a matter of right when a petition

for limited conservatorship is filed. It is a violation of due process and equal protection (in addition to the ADA, 504, and 11135) to fail to

appoint an attorney for respondents in general conservatorship proceedings -- a proceeding that poses a greater threat to liberty.

Sectiort 11135 incorporates the ADA as a matter of state law. ADA regulations make it clear that an interested individual or

organization may file a complaint to vindicate he rights of a class or third parties who are victims of discrimination. State law

allows an interested person to organization to bring a pattern and practice of discrimination to the attention of the DFEH director

with a request that a director's investigation be opened that the director represent the interests of the affected class.

This pre-complaint inquiry should be construed as a referral to the director for the purpose of him initiating a director's investigation

into and complaint against the Superior Court for violations of the rights of persons with developmental disabilities who recently have been

who are, and who will be proposed conservatees in general conservatorship proceedings in that court and who were not given court-

appointed attorneys. The inquiry will be filed with DFEH if these unlawful practices are not voluntarily corrected by the superior court.
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AS A RESULT, | WAS DENIED FULL OR EQUAL ACCESS TO THE BENEFITS OF, OR SUBJECT TO DISCRIMINATION UNDER, A
PROGRAM OR ACTIVITY THAT WAS CONDUCTED, OPERATED, OR ADMINISTERED BY THE STATE OR A STATE AGENCY, OR A
RECIPIENT FUNDED OR RECEIVING FINANCIAL ASSISTANCE FROM THE STATE OR A STATE AGENCY.

DATE OF MOST RECENT HARM (Month/Day/Year); APril 2018 (current and ongoing)

2. Do you have an attorney who agreed to represent you in this matter?  Yes No O

If yes, please provide the attorney’s contact information.

Attorney Name: Thomas F. Coleman

Attorney Firm Name: Thomas F. Coleman

Attorney Address: 555 S. Sunrise Way, Suite 205 City, State: Paim Springs, CA Zip: 92264

3. Briefly describe the type of program or activity and the denial of benefits or full and equal access you experienced:

This inquiry will be filed by Spectrum Institute and others on behalf of a class of people with cognitive disabilities other than developmental who are

not given court-appointed attorneys in conservatorship cases in the Sacramento Superior Court. The class consists of adults whose disabilities

preclude them from asking for an attorney, waiving an attorney, or knowing the value of an attorney in these cases. The class includes

proposed and adjudicated conservatees with disabilities. By failing to appoint an attorney to represent them in the proceedings, the Superior Court

is violating the mandates of Title If of the ADA, Section 504 of the Rehabilitation Act, and Government Code Section 11135. The nature of their

disabilities precludes these litigants from representing themselves in an effective manner. Without an attorney, they lack the ability

to defend their rights, to investigate the facts, to test the sufficiency of the complaint and the evidence, to question the capacity

assessment, to seek less restrictive alternatives, to produce evidence in support of retention of rights, to assess the qualifications

of the proposed conservator, to offer an alternative choice for conservator, etc. Without an attorney they are denied effective

communication with the court, court investfaigator, and other participants. Without an attorney, they are denied meaningful

participation in their cases. The reason they are denied an attorney is the court's failure to respect the interests of these respondents

under state and federal disability rights laws. Self representation does not ensure meaningful access to justice as required by the ADA

and Section 504 -- federal laws that preempt the probate code. The Sacramento Superior Court is a public entity subject to Title Il of the ADA. 1t

receives federal funds and is subject to Section 504. 1t is state funded and subject to Section 11135. Conservatorship respondents have disabilities

that entitle them to protection under these laws. There is no excuse for the court failing to appoint an attorney to advocate for

and defend the rights of these involuntary litigants with disabilities. The court routinely appoints counsel in limited conservatorship and

dementia proceedings. It is a violation of due process and equal protection (in addition to the ADA, 504, and 11135) to fail to

appoint an attorney for respondents in general conservatorship proceedings which pose equal or greater risks to liberty interests.

Section 11135 incorporates the ADA as a matter of state law. ADA regulations make it clear that an interested individual or

organization may file a complaint to vindicate he rights of a class or third parties who are victims of discrimination. State law

allows an interested person to organization to bring a pattern and practice of discrimination to the attention of the DFEH director

with a request that a director's investigation be opened that the director represent the interests of the affected class.

This pre-complaint inquiry should be construed as a referral to the director for the purpose of him initiating a director's investigation

into and complaint against the Superior Court for violations of the rights of persons with disabilities other than developmental who recently

have been, are, or will be proposed or adjudicated conservatees in general conservatorship proceedings and who were not given court-

appointed attorneys. The inquiry will be filed with DFEH if these unlawful practices are not voluntarily corrected by the superior court.
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